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33-24-06-01. Application for a permit.

1.

Permit application. Any person who is required to have a permit
(including new applicants and permittees with expiring permits) shall
complete, sign, and submit an application to the department as
described in this section and section 33-24-06-16. Persons currently
authorized with interim status shall apply for permits when required
by the department. Persons covered by permits by rule (section
33-24-06-18) need not apply. Procedures for applications, issuance,
and administration of emergency permits are found exclusively in
section 33-24-06-19. Procedures for application, issuance, and
administration of research, development, and demonstration permits
are found exclusively in section 33-24-06-20.

Who must have a permit? North Dakota Century Code chapter
23-20.3 requires that a permit be obtained for the treatment, storage,
or disposal of any hazardous waste as identified or listed in chapter
33-24-02. Owners and operators of hazardous waste management
units must have permits during the active life (including the closure
period) of the unit, during any compliance period specified under
section 33-24-05-53, including any extension of that period under
subsection 3 of section 33-24-05-53. Owners or operators of surface
impoundments, landfills, land treatment units, and waste pile units that
received wastes after July 26, 1982, or that certified closure according
to section 33-24-05-64 after January 26, 1983, must have postclosure
permits, unless they demonstrate closure by removal as provided under
subdivisions d and e. If a postclosure permit is required, the permit
must address applicable chapter 33-24-05 ground water monitoring,
unsaturated zone monitoring, corrective action, and postclosure
care. The denial of a permit for the active life of a hazardous waste
management facility or unit does not affect the requirement to obtain a
postclosure permit under this section.

a. Specific inclusions. Hazardous waste permits are required for:
(1) Injection wells that dispose of hazardous waste, and
associated surface facilities that treat, store, or dispose of
hazardous waste (see section 33-24-06-20). However, the

3



b.

(2)

owner or operator with an underground injection control
permit will be deemed to have a hazardous waste permit for
the injection well itself if the owner or operator complies with
requirements of subsection 2 of section 33-24-06-18.

Treatment, storage, or disposal of hazardous waste at
facilities requiring a North Dakota pollutant discharge
elimination system permit. However, the owner or operator
of a publicly owned treatment works receiving hazardous
waste will be deemed to have a hazardous waste permit
for that waste if the owner or operator complies with the
requirements of subsection 3 of section 33-24-06-18.

Specific exclusions. Hazardous waste permits are not required for:

(1)

(@)

3)

(4)

(5)

(6)

(7)

(8)

Generators who accumulate hazardous waste onsite for less
than time periods as provided in section 33-24-03-12.

Farmers who dispose of pesticide containers from their own
use as provided in section 33-24-03-40.

Persons who own or operate facilities solely for the treatment,
storage, or disposal of hazardous waste excluded from
regulation by section 33-24-02-04 or 33-24-02-05.

Owners or operators of totally enclosed treatment facilities as
defined in section 33-24-01-04.

Owners or operators of elementary neutralization units
or wastewater treatment units as defined in section
33-24-01-04.

Transporters storing manifested shipments of hazardous
waste in containers meeting the requirements of section
33-24-03-08 at a transfer facility for a period of ten days or
less.

Persons mixing absorbent material and waste in a container,
provided this mixing occurs at the time waste is first placed
in the container, and the person complies with sections
33-24-05-90 and 33-24-05-91, and subsection 2 of section
33-24-05-08.

Universal waste handlers and universal waste transporters
as defined in section 33-24-01-04 managing the wastes
listed below. These handlers are subject to regulation under
sections 33-24-05-700 through 33-24-05-799.

(a) Batteries as described in section 33-24-05-702;
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(b) Pesticides as described in section 33-24-05-703;

(c) Mercury containing devices as described in section
33-24-05-704; and

(d) Lamps as described in section 33-24-05-705.
(9) Immediate response activities.

(@) A person is not required to obtain a hazardous waste
permit for treatment or containment activities taken
during immediate response to any of the following
situations:

[1] A discharge of a hazardous waste.

[2] Animminent and substantial threat of a discharge
of hazardous waste.

[8] A discharge of a material which, when
discharged, becomes a hazardous waste.

[4] An immediate threat to human health, public
safety, property, or the environment from
the known or suspected presence of military
munitions, other explosive material, or an
explosive device, as determined by an explosive
or munitions emergency response specialist as
defined in section 33-24-01-04.

(b) Any person who continues or initiates hazardous
waste treatment or containment activities after the
immediate response is over is subject to all applicable
requirements of this chapter for those activities.

(c) In the case of emergency responses involving military
munitions, the responding military emergency response
specialist’'s organizational unit must retain records for
three years identifying the dates of the response,
the responsible persons responding, the type and
description of material addressed and its disposition.

Permits for less than an entire facility., The department may
issue or deny a permit for one or more units at a facility without
simultaneously issuing or denying a permit to all of the units at the
facility. The interim status of any unit for which a permit has not
been issued or denied is not affected by the issuance or denial of
a permit to any other unit at the facility.



d. Closure by removal. Owners or operators of surface
impoundments, land treatment units, and waste piles closing by
removal or decontamination under chapter 33-24-05 standards
must obtain a postclosure permit unless they can demonstrate to
the department that the closure met the standards for closure by
removal or decontamination in section 33-24-05-122, subsection 5
of section 33-24-05-167, or section 33-24-05-135 respectively.
The demonstration may be made in the following ways:

(1) If the owner or operator has submitted a part B application
for a postclosure permit, the owner or operator may request
a determination, based on information contained in the
application, that chapter 33-24-05 closure by removal
standards were met. If the department believes that chapter
33-24-05 standards were met, the department will notify the
public of this proposed decision, allow for public comment,
and reach a final determination according to the procedures
in subdivision e.

(2) Ifthe owner or operator has not submitted a part B application
for a postclosure permit, the owner or operator may petition
the department for a determination that a postclosure permit
is not required because the closure met the applicable
chapter 33-24-05 closure standards.

(@) The petition must include data demonstrating that
closure by removal or decontamination standards
were met, or it must demonstrate that the unit closed
under requirements that met or exceeded the chapter
33-24-05 closure by removal standard.

(b) The department shall approve or deny the petition
according to the procedures outlined in subdivision e.

€. Procedures for closure equivalency determination.

(1) If a facility owner or operator seeks an equivalency
demonstration under subdivision d, the department will
provide the public, through a newspaper notice, the
opportunity to submit written comments on the information
submitted by the owner or operator within thirty days from the
notice. The department will also, in response to a request,
or at the department’s own discretion, hold a public hearing
whenever such a hearing might clarify one or more issues
concerning the equivalence of the closure period. The
department will give public notice of the hearing at least thirty
days before it occurs (public notice of the hearing may be
given at the same time as notice of the opportunity for the



public to submit written comments, and the two notices may
be combined.)

(2) The department will determine whether the chapter 33-24-05
closure met the standards for closure by removal or
decontamination in section 33-24-05-122, subsection 5 of
section 33-24-05-167, or section 33-24-05-135 respectively
within ninety days of its receipt. If the department finds that
the closure did not meet the applicable chapter 33-24-05
standards, the department will provide the owner or operator
with a written statement of the reasons why the closure
failed to meet chapter 33-24-05 standards. The owner
or operator may submit additional information in support
of an equivalency demonstration within thirty days after
receiving such written statement. The department will
review any additional information submitted and make a final
determination within sixty days.

(3) If the department determines that the facility did not close
in accordance with chapter 33-24-05 closure by removal
standards, the facility is subject to postclosure permitting
requirements.

Who applies? When a facility or activity is owned by one person but is
operated by another person, it is the operator’s duty to obtain a permit,
however, the owner must also sign the permit application.

Completeness. The department will not issue a permit before
receiving a complete application for a permit, except for permits by rule,
or emergency permits. An application for a permit is complete when
the department receives an application form and any supplemental
information which is completed to its satisfaction. The completeness of
any application for a permit shall be judged independently of the status
of any other permit application or permit for the same facility or activity.
An application for a permit is complete notwithstanding the failure of
the owner or operator to submit the exposure information described in
subsection 10. The department may deny a permit for the active life
of a hazardous waste management facility or unit before receiving a
complete application for a permit.

Information requirements. All applicants for hazardous waste permits
shall provide the information required by section 33-24-06-17 to the
department.

Recordkeeping. Applicants shall keep records of all data used
to complete permit applications and any supplemental information
submitted under this chapter for a period of at least three years from
the date the application is signed.



7.

When to apply for a permit.

a.

Existing hazardous waste management facilities.

(1)

(2)

3)

(4)

()

Owners and operators of existing hazardous waste
management facilities shall submit part A of their permit
application (see subsection 1 of section 33-24-06-17) to the
department no later than:

(@) Six months after the date of publication of rules which
first require them to comply with the standards set forth
in chapter 33-24-05; or

(b) Thirty days after the date they first become subject to
the standards set forth in chapter 33-24-05,

whichever occurs first.

The department may extend the date by which owners and
operators of specified classes of existing hazardous waste
management facilities must submit part A of their permit
application if it finds that:

(@) There has been substantial confusion as to whether the
owners and operators of such facilities were required to
file a permit application; and

(b) Such confusion is attributable to ambiguities in the
department’s rules in chapters 33-24-01 through
33-24-05.

The department may, by compliance order, extend the date
by which the owner or operator of an existing hazardous
waste management facility must submit part A of the permit
application.

The owner and operator of an existing hazardous waste
management facility may be required to submit part B of the
permit application at any time. Any owner or operator must
be allowed at least six months from the date of request to
submit the application. Any owner or operator of an existing
hazardous waste management facility may voluntarily submit
an application at any time.

Failure to furnish a requested permit application on time or
to furnish in full the information required by the application is
grounds for termination of the facility’s operating status under
the procedures of chapter 33-24-07.



8.

10.

b.

New hazardous waste management facilities.

(1)

(2)

No person may begin physical construction of a new
hazardous waste management facility without having
submitted a complete permit application (including both
part A and part B) and having received a finally effective
hazardous waste permit.

An application for a permit for a new hazardous waste
management facility (including both part A and part B) may
be filed anytime after promulgation of those standards in
sections 33-24-05-89, et seq., applicable to such facility. The
application must be submitted to the department at least one
hundred eighty days before physical construction is expected
to commence.

Updating permit applications.

a.

If any owner or operator of a hazardous waste management facility
has filed part A of a permit application and has not yet filed part B,
the owner or operator shall amend part A of the application with the
department:

(1)

(2)

No later than the effective date of regulatory provisions
listing or designating wastes as hazardous, if the facility is
treating, storing, or disposing of any of those newly listed or
designated wastes; or

As necessary to comply with the provisions of section
33-24-06-16 for changes prior to the department making final
administrative disposition of the application.

The owner or operator of a facility who fails to comply with the
updating requirements of subdivision a is not authorized to treat,
store, or dispose of those wastes not covered by a duly filed part A
of the application.

Reapplications. Any hazardous waste management facility with an
effective permit shall submit a new application at least one hundred
eighty days before the expiration date of the effective permit unless
permission for a later date has been granted by the department (the
department shall not grant permission for applications to be submitted
later than the expiration date of the existing permit).

Exposure information.

a.

Any permit part B applications submitted by an owner or an
operator of a facility that stores, treats, or disposes of hazardous
waste in a surface impoundment or landfill must be accompanied
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11.

History:

by information, reasonably ascertainable by the owner or operator,
on the potential for the public to be exposed to hazardous wastes
or hazardous constituents through releases related to the unit. At
a minimum, such information must address:

(1) Reasonably foreseeable potential releases from both normal
operations and accidents at the unit, including releases
associated with transportation to or from the unit;

(2) The potential pathways of human exposure to hazardous
wastes or constituents resulting from the releases described
under paragraph 1; and

(3) The potential magnitude and nature of the human exposure
resulting from such releases.

Owners and operators of a landfill or surface impoundment who
have already submitted a part B application must submit the
exposure information required in subdivision a.

General requirements. The department may require a permittee
or an applicant to submit information in order to establish permit
conditions under subdivision b of subsection 1 of section 33-24-06-05
and subsection 1 of section 33-24-06-06.

Effective January 1, 1984; amended effective October 1, 1986;
December 1, 1988; December 1, 1991; January 1, 1994; July 1, 1997;
December 1, 2003.

General Authority: NDCC 23-20.3-03

Law Implemented: NDCC 23-20.3-03, 23-20.3-04, 23-20.3-05

33-24-06-02. Continuation of expiring permits.

1.

The conditions of an expired permit (including expired permits issued by
the environmental protection agency) continue in force until the effective
date of a new permit if:

a.

The permittee has submitted a timely application which is a
complete application for a new permit; and

The department, through no fault of the permittee, does not issue
a new permit with an effective date on or before the expiration date
of the previous permit (for example, when issuance is impractical
due to time or resource constraints).

Effect. Permits continued under this section remain fully effective and
enforceable.
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3. Enforcement. When the permittee is not in compliance with the
conditions of the expiring or expired permit, the department may
choose to do any or all of the following:

a. |Initiate enforcement action based upon the permit which has been
continued.

b. Issue a notice of intent to deny the new permit. If the permit is
denied, the owner or operator would then be required to cease
the activities authorized by the continued permit or be subject to
enforcement action for operating without a permit.

C. Issue a new permit with appropriate conditions.

d. Take other actions authorized by this article.

History: Effective January 1, 1984.
General Authority: NDCC 23-20.3-03
Law Implemented: NDCC 23-20.3-03, 23-20.3-04, 23-20.3-05

33-24-06-03. Signatories to permit applications and reports.

1. Applications. All hazardous waste permit applications must be signed
as follows:

a.  For a corporation: by a responsible corporate officer. For the
purpose of this section a responsible corporate officer means:

(1)

(@)

A president, secretary, treasurer, or vice president of the
corporation in charge of a principal business function, or any
other person who performs similar policy or decisionmaking
functions for the corporation; or

The manager of one or more manufacturing, production,
or operating facilities employing more than two hundred
fifty persons or having gross annual sales or expenditures
exceeding twenty-five million dollars (in second quarter 1980
dollars), if authority to sign documents has been assigned
or delegated to the manager in accordance with corporate
procedures.

NOTE: The department does not require specific
assignments or delegations of authority to responsible
corporate officers identified in paragraph 1. The department
will presume that these responsible corporate officers have
the requisite authority to sign permit applications unless
the corporation has notified the department to the contrary.
Corporate procedures governing authority to sign permit
applications may provide for assignment or delegation to
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applicable corporate positions under paragraph 2 rather than
to specific individuals.

b. For a partnership or sole proprietorship: by a general partner or the
proprietor, respectively.

C.  For a municipality, state, federal, or other public agency: by either a
principal executive officer or ranking elected official. For purposes
of this section, a principal executive officer of a federal agency
includes:

(1) The chief executive officer of the agency; or

(2) A senior executive officer having responsibility for the overall
operations of a principal geographic unit of the agency.

Reports. All reports required by permits, and other information
requested by the department must be signed by a person described in
subsection 1, or by a duly authorized representative of that person. A
person is a duly authorized representative only if:

a. The authorization is made in writing by a person described in
subsection 1;

b. The authorization specifies either an individual or a position having
responsibility for the overall operation of the regulated facility or
activity, such as position of plant manager, operator of a well or a
well field, superintendent, or position of equivalent responsibility
(A duly authorized representative may thus be either a named
individual or any individual occupying a named position.); and

C.  The written authorization is submitted to the department.

Changes to authorization. If an authorization under subsection 2
is no longer accurate because a different individual or position has
responsibility for the overall operation of the facility, a new authorization
satisfying the requirements of subsection 2 must be submitted to
the department prior to or together with any reports, information, or
applications to be signed by an authorized representative.

Certification.

a.  Any persons signing a document under subsection 1 or 2 shall
make the following certification:

| certify under penalty of law that this document and all attachments
were prepared under my direction or supervision in accordance
with a system designed to assure that qualified personnel properly
gather and evaluate the information submitted. Based on my
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inquiry of the person or persons who manage the system, or those
persons directly responsible for gathering the information, the
information submitted is, to the best of my knowledge and belief,
true, accurate, and complete. | am aware that there are significant
penalties for submitting false information, including the possibility
of fine and imprisonment for knowing violations.

b. For remedial action plans under sections 33-24-06-30 through
33-24-06-35, if the operator certifies according to subdivision a,
then the owner may make the following certification instead of the
certification in subdivision a:

Based on my knowledge of the conditions of the property described
in the remedial action plan and my inquiry of the person or persons
who manage the system referenced in the operator’s certification,
or those persons directly responsible for gathering the information,
the information submitted is, upon information and belief, true,
accurate, and complete. | am aware that there are significant
penalties for submitting false information, including the possibility
of fine and imprisonment for knowing violations.

History: Effective January 1, 1984; amended effective October 1, 1986;
December 1, 1988; January 1, 1994; July 1, 1997; December 1, 2003.

General Authority: NDCC 23-20.3-03

Law Implemented: NDCC 23-20.3-03, 23-20.3-04, 23-20.3-05

33-24-06-04. Conditions applicable to permits. The following conditions
apply to all hazardous waste permits. All conditions applicable to permits must be
incorporated into the permits either expressly or by reference. If incorporated by
reference, a specific citation to this article must be given in the permit.

1. Duty to comply. The permittee must comply with all conditions of this
permit. Any permit noncompliance constitutes a violation of the North
Dakota Century Code and is grounds for enforcement action; for permit
termination, revocation and reissuance, or modification; or for denial of
a permit renewal application. However, the permittee need not comply
with the conditions of this permit to the extent and for the duration such
noncompliance is authorized in an emergency permit. (See section
33-24-06-19.)

2. Duty to reapply. If the permittee wishes to continue an activity
regulated by this permit after the expiration date of this permit, the
permittee shall apply for and obtain a new permit.

3. Need to halt or reduce activity not a defense. It is not a defense for
a permittee in an enforcement action that it would have been necessary
to halt or reduce the permitted activity in order to maintain compliance
with the conditions of this permit.
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Duty to mitigate. In the event of noncompliance with the permit, the
permittee shall take all reasonable steps to minimize releases to the
environment, and shall carry out such measures as are reasonable to
prevent any adverse impacts on human health or the environment.

Proper operation and maintenance. The permittee shall at all times
properly operate and maintain all facilities and systems of treatment
and control (and related appurtenances) which are installed or used by
the permittee to achieve compliance with the conditions of this permit.
Proper operation and maintenance include effective performance,
adequate funding, adequate operator staffing and training, and
adequate laboratory and process controls, including appropriate quality
assurance procedures. This provision requires the operation of backup
or auxiliary facilities or similar systems only when necessary to achieve
compliance with the conditions of the permit.

Permit actions. This permit may be modified, revoked and reissued,
or terminated for cause. The filing of a request by the permittee for
a permit modification, revocation and reissuance, or termination, or a
notification of planned changes or anticipated noncompliance, does not
stay any permit condition.

Property rights. This permit does not convey any property rights of
any sort or any exclusive privilege.

Duty to provide information. The permittee shall furnish to the
department, within a reasonable time, any relevant information which
the department may request to determine whether cause exists for
modifying, revoking and reissuing, or terminating this permit, or to
determine compliance with this permit. The permittee shall also furnish
to the department, upon request, copies of records required to be kept
by this permit.

Inspection and entry. The permittee shall allow the department, or
an authorized representative, upon the presentation of credentials and
other documents as may be required by law, to:

a. Enter at reasonable times upon the permittee’s premises where
a regulated facility or activity is located or conducted, or where
records must be kept under the conditions of this permit;

b. Have access to and copy at reasonable times, any records that
must be kept under the conditions of this permit;

C. Inspect at reasonable times any facilities, equipment (including
monitoring and control equipment), practices, or operations
regulated or required under this permit; and
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10.

11.

12.

d.

Sample or monitor at reasonable times, for the purposes of
assuring permit compliance or as otherwise authorized, any
substances or parameters at any location.

Monitoring and records.

a.

Samples and measurements taken for the purposes of monitoring
must be representative of the monitored activity.

The permittee shall retain records of all monitoring information,
including all calibration and maintenance records and all original
strip chart recordings for continuous monitoring instrumentation,
copies of all reports required by this permit, the certification
required by subdivision i of subsection 2 of section 33-24-05-40,
and records of all data used to complete the application for this
permit, for a period of at least three years from the date of the
sample, measurement, report, certification, or application. This
period may be extended by the request of the department at any
time.

Records of monitoring information must include:

(1) The date, exact place, and time of sampling or
measurements;

(2) The individuals who performed the sampling or
measurements;

(3) The dates analyses were performed,

(4) The individuals who performed the analyses;

(5) The analytical techniques or methods used; and

(6) The results of such analyses.

The permittee shall maintain records from all ground water
monitoring wells and associated ground water surface elevations

for the active life of the facility, and, for disposal facilities, for the
postclosure care period as well.

Signatory requirement. All applications, reports, or information
submitted to the department must be signed and certified. (See section
33-24-06-03.)

Reporting requirements.

a.

Planned changes. The permittee shall give notice to the
department as soon as possible of any planned physical alterations
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or additions to the permitted facility. For a new hazardous waste
management facility, the permittee may not commence treatment,
storage, or disposal of hazardous waste; and for a facility being
modified, the permittee may not treat, store, or dispose of
hazardous waste in the modified portion of the facility, until:

(1) The permittee has submitted to the department by certified
mail or hand delivery a letter signed by the permittee and a
registered professional engineer stating that the facility has
been constructed or modified in compliance with the permit;
and

(2) Either of the following:

(@) The department has inspected the modified or newly
constructed facility and finds it is in compliance with the
conditions of the permit; or

(b) Within fifteen days of the date of submission of the
letter in paragraph 1, the permittee has not received
notice from the department of its intent to inspect. If
so, prior inspection by the department is waived and
the permittee may commence treatment, storage, or
disposal of hazardous waste.

Anticipated noncompliance. The permittee shall give advance
notice to the department of any planned changes in the permitted
facility or activity which may result in noncompliance with permit
requirements. For a new facility, the permittee may not treat, store,
or dispose of hazardous waste; and for a facility being modified,
the permittee may not treat, store, or dispose of hazardous waste
in the modified portion of the facility except as provided in section
33-24-06-14, until:

(1) The permittee has submitted to the department by certified
mail or hand delivery a letter signed by the permittee and a
registered professional engineer stating that the facility has
been constructed or modified in compliance with the permit;
and

(2) Complied with the following:

(@) The department has inspected the modified or newly
constructed facility and finds it is in compliance with the
conditions of the permit; or

(b) Within fifteen days of the date of submission of the

letter in paragraph 1, the permittee has not received
notice from the department of the department’s intent
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to inspect, prior inspection is waived and the permittee
may commence treatment, storage, or disposal of
hazardous waste.

Transfers. This permitis not transferable to any person except after
notice to the department. The department may require modification
or revocation and reissuance of the permit to change the name of
the permittee and incorporate such other requirements as may be
necessary. (See section 33-24-06-11; in some cases, modification
or revocation and reissuance is mandatory.)

Monitoring reports. Monitoring results must be reported at the
intervals specified elsewhere in this permit.

Compliance schedules. Reports of compliance or noncompliance
with, or any progress reports on, interim and final requirements
contained in any compliance schedule of this permit must be
submitted no later than fourteen days following each schedule
date.

Twenty-four-hour reporting.

(1) The permittee shall report any noncompliance which may
endanger health or the environment.

(2) Any information shall be provided orally within twenty-four
hours from the time the permittee becomes aware of the
circumstances. The following shall be included as information
which must be reported orally:

(@) Information concerning release of any hazardous waste
that may cause an endangerment to public drinking
water supplies; and

(b) Any information of a release or discharge of hazardous
waste, or of a fire or explosion from a hazardous
waste management facility, which could threaten the
environment or human health outside the facility. The
description of the occurrence and its cause must
include:

[1] Name, address, and telephone number of the
owner or operator;

[2] Name, address, and telephone number of the
facility;

[3] Date, time, and type of incident;
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13.

[4] Name and quantity of materials involved;
[5] The extent of injuries, if any;

[6] An assessment of actual or potential hazards to
the environment and human health outside the
facility, where this is applicable; and

[7] Estimated quantity and disposition of recovered
material that resulted from the incident.

(3) Awritten submission must also be provided within five days of
the time the permittee becomes aware of the circumstances.
The written submission must contain a description of the
noncompliance and its cause; the period of noncompliance,
including exact dates and times, and if the noncompliance
has not been corrected, the anticipated time it is expected to
continue; and steps taken or planned to reduce, eliminate,
and prevent reoccurrence of the noncompliance.

(4) The department may waive the five-day written notice
requirement in favor of a written report within fifteen days.

Other noncompliance. The permittee shall report all instances of
noncompliance not reported under subdivisions a, d, e, and f, at the
time monitoring reports are submitted. The reports must contain
the information listed in subdivision f.

Manifest discrepancy reports. If a significant discrepancy in a
manifest is discovered, the permittee shall attempt to reconcile
the discrepancy. If not resolved within fifteen days, the permittee
shall submit a letter report, including a copy of the manifest to the
department.

Unmanifested waste report. An unmanifested waste report must
be submitted to the department within fifteen days of receipt of
unmanifested waste.

Biennial report. A biennial report must be submitted covering
facility activities during odd-numbered calendar years.

Other information. Where the permittee becomes aware that the
permittee failed to submit any relevant facts in a permit application,
or submitted incorrect information in a permit application or in any
report to the department, the permittee shall promptly submit such
facts or information.

Information repository. The department may require the permittee
to establish and maintain an information repository at any time,
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History:

based on the factors set forth in subsection 2 of section 33-24-07-27.
The information repository will be governed by the provisions of
subsections 3 through 6 of section 33-24-07-27.

Effective January 1, 1984; amended effective October 1, 1986;
December 1, 1988; December 1, 1991; July 1, 1997.

General Authority: NDCC 23-20.3-03

Law Implemented: NDCC 23-20.3-03, 23-20.3-04, 23-20.3-05

33-24-06-05. Establishing permit conditions.

1.

2.

Additional conditions.

a.

The department shall establish conditions in permits, as required
on a case-by-case basis:

(1) To provide for and assure compliance with all applicable
requirements of North Dakota Century Code chapter
23-20.3 and its regulations. In satisfying this provision, the
department may incorporate applicable requirements of
chapter 33-24-05 directly into the permit or establish other
permit conditions that are based on that chapter; and

(2) To establish duration and scope of the permit (section
33-24-06-06), schedules of compliance (section
33-24-06-07), procedures for recording and reporting of
monitoring results (section 33-24-06-08), and conditions
consistent with other state and federal laws (section
33-24-06-09).

The department shall also establish any other reasonable
conditions which it deems necessary.

Any statutory or regulatory requirement which takes effect prior
to final administrative disposition of a permit is an applicable
requirement within the meaning of this section. Any requirement
which takes effect prior to the modification or revocation
and reissuance of a permit, to the extent allowed in section
33-24-06-12, is also an applicable requirement. Both provide a
means for reopening state permit proceedings at the discretion
of the department where the new requirements are of sufficient
magnitude to make additional proceedings desirable.

Incorporation. All permit conditions must be incorporated either
expressly or by reference. If incorporated by reference, a specific
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citation to the applicable regulations or requirements must be given in
the permit.

History: Effective January 1, 1984.
General Authority: NDCC 23-20.3-03
Law Implemented: NDCC 23-20.3-03, 23-20.3-04, 23-20.3-05

33-24-06-06. Duration and scope of permits.

1.

Hazardous waste permits are effective for a fixed term of five
years. Every five years permits must be modified as necessary
to assure that the facility continues to comply with the currently
applicable requirements of Resource Conservation and Recovery
Act sections 3004 and 3005, and take into account improvements in
technology as well as applicable rules.

Except as provided in section 33-24-06-02, the term of a permit may not
be extended by modification beyond the maximum duration specified in
this section.

Permits for less than an entire facility. The department may issue or
deny a permit for one or more units at a facility without simultaneously
issuing or denying a permit to all of the units at the facility. The status of
any unit for which a permit has not been issued or denied is not affected
by the issuance or denial of a permit to any other unit at the facility.

History: Effective January 1, 1984; amended effective December 1, 1991.
General Authority: NDCC 23-20.3-03
Law Implemented: NDCC 23-20.3-03, 23-20.3-05

33-24-06-07. Schedules of compliance.

1.

The permit may, when appropriate, specify a schedule of compliance
leading to compliance with North Dakota Century Code chapter 23-20.3
and its regulations.

a. Time for compliance. Any schedules of compliance under this
section must require compliance as soon as possible.

b. Interim dates. Except as provided in paragraph 2 of subdivision a
of subsection 2, if a permit establishes a schedule of compliance
which exceeds one year from the date of permit issuance, the
schedule must set forth interim requirements and the dates for their
achievement.

(1) The time between interim dates may not exceed one year.

(2) If the time necessary for completion of any interim
requirements (such as the construction of a control facility)

20



is more than one year and is not readily divisible into stages
for completion, the permit must specify interim dates for the
submission of reports of progress toward completion of the
interim requirements and indicate a projected completion
date.

C. Reporting. The permit must be written to require that no later
than fourteen days following each interim date and the final
date of compliance, the permittee shall notify the department in
writing of its compliance or noncompliance with the interim or final
requirements.

Alternative schedules of compliance. A permit applicant or permittee
may cease conducting regulated activities [by receiving a terminal
volume of hazardous waste and closing (and conducting postclosure
care, where applicable) pursuant to applicable requirements] rather
than continue to operate and meet permit requirements as follows:

a. If the permittee decides to cease conducting regulated activities at
a given time within the term of a permit which has already been
issued:

(1) The permit may be modified to contain a new or additional
schedule leading to timely cessation of activities; or

(2) The permittee shall cease conducting permitted activities
before noncompliance with any interim or final compliance
schedule requirement already specified in the permit.

b. If the decision to cease conducting regulated activities is made
before issuance of a permit whose term will include the termination
date, the permit must contain a schedule leading to termination
which will ensure timely compliance with applicable requirements.

C. If the permittee is undecided whether to cease conducting
regulated activities, the department may issue or modify a permit
to contain two schedules as follows:

(1) Both schedules must contain an identical interim deadline
requiring a final decision on whether to cease conducting
regulated activities no later than a date which ensures
sufficient time to comply with applicable requirements in
a timely manner if the decision is to continue conducting
regulated activities.

(2) One schedule must lead to timely compliance with applicable
requirements.
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(3) The second schedule must lead to cessation of regulated
activities by a date which will ensure timely compliance with
applicable requirements.

(4) Each permit containing two schedules must require that after
the permittee has made a final decision under paragraph 1
the permittee shall (a): follow the schedule leading to
compliance if the decision is to continue conducting regulated
activities; or (b): follow the schedule leading to termination if
the decision is to cease conducting regulated activities.

d. The applicant’'s or permittee’s decision to cease conducting
regulated activities must be evidenced by a firm public commitment
satisfactory to the department such as a resolution of the board of
directors of a corporation.

History: Effective January 1, 1984.
General Authority: NDCC 23-20.3-03
Law Implemented: NDCC 23-20.3-03, 23-20.3-04, 23-20.3-05

33-24-06-08. Requirements for recording and reporting of monitoring
results. All permits shall specify:

1. Requirements concerning the proper use, maintenance, and
installation, when appropriate, of monitoring equipment or methods
(including biological monitoring methods when appropriate);

2. Required monitoring including type, intervals, and frequency sufficient
to yield data which are representative of the monitored activity including,
when appropriate, continuous monitoring; and

3. Applicable reporting requirements based upon the impact of the
regulated activity and as specified in chapter 33-24-05. Reporting must
be no less frequent than specified in that chapter.

History: Effective January 1, 1984; amended effective December 1, 1988.
General Authority: NDCC 23-20.3-03
Law Implemented: NDCC 23-20.3-03, 23-20.3-04, 23-20.3-05

33-24-06-09. Considerations under other state and federal laws.
Permits must be issued in a manner and must contain conditions consistent with
requirements of other applicable laws of this state and the federal government.

History: Effective January 1, 1984.

General Authority: NDCC 23-20.3-03
Law Implemented: NDCC 23-20.3-03, 23-20.3-04, 23-20.3-05
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33-24-06-10. Effect of a permit.

1.

History:

Compliance with a hazardous waste permit during its term constitutes
compliance, for purposes of enforcement, with North Dakota Century
Code chapter 23-20.3 except for those requirements not included in the
permit which:

a. Become effective by statute;

b. Are promulgated under sections 33-24-05-250 through
33-24-05-299 restricting the placement of hazardous wastes in
or on the land;

C. Are promulgated under sections 33-24-05-01 through
33-24-05-190, 33-24-05-300 through 33-24-05-524, 33-24-05-550
through 33-24-05-599, and 33-24-05-800 through 33-24-05-819
regarding leak detection systems for new and replacement surface
impoundment, waste pile, and landfill units, and lateral expansions
of surface impoundment, waste pile, and landfill units. The leak
detection system requirements include double liners, construction
quality assurance (CQA) programs, monitoring, action leakage
rates, and response action plans, and will be implemented
through the procedures of section 33-24-06-14 class 1 permit
modifications; or

d. Are promulgated under subparts AA, BB, or CC of 40 CFR part 265
limiting air emissions, as incorporated by reference in subsection 5
of section 33-24-06-16.

The issuance of a permit does not convey any property rights of any
sort, or any exclusive privilege.

The issuance of a permit does not authorize any injury to persons or
property or invasion of other private rights, or any infringement of state
or local law or regulations.

Effective January 1, 1984; amended effective October 1, 1986;

December 1, 1991; January 1, 1994; July 1, 1997; December 1, 2003.
General Authority: NDCC 23-20.3-03
Law Implemented: NDCC 23-20.3-03, 23-20.3-04, 23-20.3-05

33-24-06-11. Transfer of permits.

1.

A permit may be transferred by the permittee to a new owner or operator
only if the permit has been modified or revoked and reissued (under
subsection 2 or subdivision b of subsection 2 of section 33-24-06-12) to
identify the new permittee and incorporate such other requirements as
may be necessary.
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2. Changes in the ownership or operational control of a facility may
be made as a class 1 modification with prior written approval of the
department in accordance with section 33-24-06-14. The new owner or
operator must submit a revised permit application no later than ninety
days prior to a scheduled change. A written agreement containing a
specific date for transfer of permit responsibility between the current
and new permittees must also be submitted to the department. When
a transfer of ownership or operational control occurs, the old owner or
operator shall comply with the requirements of sections 33-24-05-74
through 33-24-05-88 (financial requirements) until the new owner or
operator has demonstrated that the owner or operator is complying
with the requirements of those sections. The new owner or operator
must demonstrate compliance with sections 33-24-05-74 through
33-24-05-88 requirements within six months of the date of the change
of ownership or operational control of the facility. Upon demonstration
to the department by the new owner or operator of compliance with
sections 33-24-05-74 through 33-24-05-88, the department shall notify
the old owner or operator that the owner or operator no longer needs to
comply with sections 33-24-05-74 through 33-24-05-88 as of the date
of demonstration.

History: Effective January 1, 1984; amended effective December 1, 1991.
General Authority: NDCC 23-20.3-03
Law Implemented: NDCC 23-20.3-03, 23-20.3-04, 23-20.3-05

33-24-06-12. Modification or revocation and reissuance of permits.
When the department receives any information (for example, inspects the facility,
receives information submitted by the permittee as required in the permit (see
section 33-24-06-04), receives a request for revocation and reissuance under
section 33-24-07-03 or conducts a review of the permit file), the department may
determine whether one or more of the causes listed in subsections 1 and 2 for
modification, or revocation and reissuance, or both, exist. If cause exists, the
department may modify or revoke and reissue the permit accordingly, subject
to the limitations of subsection 3, and may request an updated application if
necessary. When a permit is modified, only the conditions subject to modification
are reopened. If a permit is revoked and reissued, the entire permit is reopened
and subject to revision and the permit is reissued for a new term (see section
33-24-07-03). If cause does not exist under this section, the department may not
modify or revoke and reissue the permit, except on request of the permittee. If a
permit modification is requested by the permittee, the department shall approve or
deny the request according to the procedures of section 33-24-06-14. Otherwise, a
draft permit must be prepared and other procedures in chapter 33-24-07 followed.

1. Causes for modifications. The following are causes for modification,
but not revocation and reissuance of permits. However, the following
may be causes for revocation and reissuance as well as modification
when the permittee requests or agrees:
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History:

Alterations. There are material and substantial alterations or
additions to the permitted facility or activity which occurred after
permit issuance which justify the application of permit conditions
that are different or absent in the existing permit.

Information. The department has received information that was
not available at the time of permit issuance (other than revised
regulations, guidance, or test methods) and would have justified
the application of different permit conditions at the time of issuance.

New statutory requirements or regulations. The standards or
regulations on which the permit was based have been changed
by statute, through promulgation of new or amended standards or
regulations, or by judicial decision after the permit was issued.

Compliance schedules. The department determines good cause
exists for modification of a compliance schedule, such as an act
of God, strike, flood, or materials shortage or other events over
which the permittee has little or no control and for which there is no
reasonably available remedy.

Notwithstanding any other provision in this section, when a permit
for a land disposal facility is reviewed by the department when it
comes up for reissuance in accordance with section 33-24-06-06,
the department shall modify the permit as necessary to assure
that the facility continues to comply with the currently applicable
requirements in chapters 33-24-01 through 33-24-07.

Causes for modification or revocation and reissuance. The
following are causes to modify or, alternatively, revoke and reissue a
permit:

a.

Cause exists for termination under section 33-24-06-13, and
the department determines that modification or revocation and
reissuance is appropriate.

The department has received notification (as required in the permit,
see subsection 4 of section 33-24-06-14) of a proposed transfer of
the permit.

Facility siting. Suitability of the facility location will not be considered at
the time of permit modification or revocation and reissuance unless new
information or standards indicate that a threat to human health or the
environment exists which was unknown at the time of permit issuance.

Effective January 1, 1984; amended effective October 1, 1986;
December 1, 1991; January 1, 1994.

General Authority: NDCC 23-20.3-03

Law Implemented: NDCC 23-20.3-03, 23-20.3-04, 23-20.3-05
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33-24-06-13. Termination of permits and permit denial.

1. Termination of permits.

a. The following are causes for terminating a permit during its term,
or for denying a permit renewal application:

(1)

(@)

3)

Noncompliance by the permittee with any condition of the
permit;

The permittee’s failure in the application or during the permit
issuance process to disclose fully all relevant factors or the
permittee’s misrepresentation of any relevant facts at any
time; or

A determination that the permitted activity endangers human
health or the environment and can only be regulated to
acceptable levels by permit modification or termination.

b. The department shall follow the applicable procedures in chapter
33-24-07 in terminating any permit under this section.

2. Permit denial. The department may, pursuant to the procedures in
chapter 33-24-07, deny the permit application either in its entirety or as
to the active life of a hazardous waste management facility or unit only.

History: Effective January 1, 1984; amended effective December 1, 1991.
General Authority: NDCC 23-20.3-03
Law Implemented: NDCC 23-20.3-03, 23-20.3-04, 23-20.3-05

33-24-06-14. Permit modification at the request of the permittee.

1. Class 1 modifications.

a. Except as provided in subdivision b, the permittee may put into
effect class 1 modifications listed in appendix | of this section under
the following conditions:

(1)

The permittee must notify the department concerning the
modification by certified mail or other means that establish
proof of delivery within seven calendar days after the change
is put into effect. This notice must specify the changes
being made to permit conditions or supporting documents
referenced by the permit and must explain why they are
necessary. Along with the notice, the permittee must provide
applicable information required by section 33-24-06-17 and
subsections 2 and 3 of section 33-24-06-19.
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(2) The permittee must send a notice of the modification to
all persons on the facility mailing list, maintained by the
department in accordance with chapter 33-24-07, and
the appropriate units of state and local governments, as
specified in section 33-24-07-06. This notification must be
made within ninety calendar days after the change is put
into effect. For the class 1 modifications that require prior
department approval, the notification must be made within
ninety calendar days after the department approves the
request.

(3) Any person may request the department to review, and the
department may for cause reject, any class 1 modification.
The department must inform the permittee by certified mail
that a class 1 modification has been rejected, explaining the
reasons for the rejection. If a class 1 modification has been
rejected, the permittee must comply with the original permit
conditions.

Class 1 permit modifications identified in appendix | by an asterisk
may be made only with the prior written approval of the department.

For a class 1 permit modification, the permittee may elect to follow
the procedures in subsection 2 of section 33-24-06-14 for class 2
modifications instead of the class 1 procedures. The permittee
must inform the department of this decision in the notice required
in subdivision a of subsection 2 of section 33-24-06-14.

2. Class 2 modifications.

a.

For class 2 modifications listed in appendix | of this section, the
permittee must submit a modification request to the department
that:

(1) Describes the exact change to be made to the permit
conditions and supporting documents referenced by the
permit;

(2) Identifies that the modification is a class 2 modification;
(3) Explains why the modification is needed; and

(4) Provides the applicable information required by section
33-24-06-17 and subsections 2 and 3 of section 33-24-06-19.

The permittee must send a notice of the modification request to all
persons on the facility mailing list maintained by the department
and to the appropriate units of state and local government as
specified in section 33-24-07-06 and must publish this notice in a
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major local newspaper of general circulation. This notice must be
mailed and published within seven days before or after the date
of submission of the modification request, and the permittee must
provide to the department evidence of the mailing and publication.
The notice must include:

(1) Announcement of a sixty-day comment period, in accordance
with subdivision e of subsection 2 of section 33-24-06-14,
and the name and address of a department contact to whom
comments must be sent;

(2) Announcement of the date, time, and place for a public
meeting held in accordance with subdivision d of subsection 2
of section 33-24-06-14;

(3) Name and telephone number of the permittee’s contact
person;

(4) Name and telephone number of a department contact person;

(5) Location where copies of the modification request and any
supporting documents can be viewed and copied; and

(6) The following statement: "The permittee’s compliance history
during the life of the permit being modified is available from
the department contact person.”

The permittee must place a copy of the permit modification request
and supporting documents in a location accessible to the public in
the vicinity of the permitted facility.

The permittee must hold a public meeting no earlier than fifteen
days after the publication of the notice required in subdivision b and
no later than fifteen days before the close of the sixty-day comment
period. The meeting must be held to the extent practicable in the
vicinity of the permitted facility.

The public must be provided sixty days to comment on the
modification request. The comment period will begin on the
date the permittee publishes the notice in the local newspaper.
Comments should be submitted to the department contact
identified in the public notice.

Notification request.

(1) No later than ninety days after receipt of the notification
request, the department must:
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(@)

(b)
(€)

(d)

(€)

Approve the modification request, with or without
changes, and modify the permit accordingly;

Deny the request;

Determine that the modification request must follow the
procedures in subsection 3 of section 33-24-06-14 for
class 3 modifications for the following reasons:

[1] There is significant public concern about the
proposed modification; or

[2] The complex nature of the change requires the
more extensive procedures of class 3;

Approve the request, with or without changes, as a
temporary authorization having a term of up to one
hundred eighty days; or

Notify the permittee that the department will decide on
the request within the next thirty days.

(2) If the department notifies the permittee of a thirty-day
extension for a decision, the department must, no later than
one hundred twenty days after receipt of the modification
request:

(@)

(b)
(€)

(d)

Approve the modification request with or without
changes, and modify the permit accordingly;

Deny the request; or

Determine that the modification request must follow the
procedures in subsection 3 of section 33-24-06-14 for
class 3 modifications for the following reasons:

[1] There is significant public concern about the
proposed modification; or

[2] The complex nature of the change requires the
more extensive procedures of class 3.

Approve the request, with or without changes, as a
temporary authorization having a term of up to one
hundred eighty days.

(3) If the department fails to make one of the decisions specified
in paragraph 2 of subdivision f by the one hundred twentieth
day after receipt of the modification request, the permittee is
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(4)

(5)

automatically authorized to conduct the activities described
in the modification request for up to one hundred eighty
days, without formal department action. The authorized
activities must be conducted as described in the permit
modification request and must be in compliance with
all appropriate standards of section 33-24-06-16. If the
department approves, with or without changes, or denies
the modification request during the term of the temporary
or automatic authorization provided for in paragraph 1, 2,
or 3 of subdivision f, such action cancels the temporary or
automatic authorization.

The following applies:

(@ In the case of an automatic authorization under
paragraph 3 of subdivision f, or a temporary
authorization under subparagraph d of paragraph 1 of
subdivision f or subparagraph d of paragraph 2, if the
department has not made a final approval or denial of
the modification request by the date fifty days prior to
the end of the temporary or automatic authorization,
the permittee must, within seven days of that time,
send a notification to persons on the facility mailing list,
and make a reasonable effort to notify other persons
who submitted written comments on the modification
request, that:

[1] The permittee has been authorized temporarily
to conduct the activities described in the permit
modification request; and

[2] Unless the department acts to give final approval
or denial of the request by the end of the
authorization period, the permittee will receive
authorization to conduct such activities for the life
of the permit.

(b) If the owner or operator fails to notify the public by
the date specified in subparagraph a of paragraph 4
of subdivision f, the effective date of the permanent
authorization will be deferred until fifty days after the
owner or operator notifies the public.

Except as provided in paragraph 7 of subdivision f, if the
department does not finally approve or deny a modification
request before the end of the automatic or temporary
authorization period or reclassify the modification as a
class 3, the permittee is authorized to conduct the activities
described in the permit modification request for the life of the
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(6)

(7)

permit unless modified later under section 33-24-06-12 or
33-24-06-14. The activities authorized under this paragraph
must be conducted as described in the permit modification
request and must be in compliance with all appropriate
standards of section 33-24-06-16.

In making a decision to approve or deny a modification
request including a decision to issue a temporary
authorization or to reclassify a modification as a class 3, the
department must consider all written comments submitted
to the department during the public comment period and
must respond in writing to all significant comments in the
department’s decision.

With the written consent of the permittee, the department may
extend, indefinitely or for a specified period, the time periods
for final approval or denial of a modification request or for
reclassifying a modification as a class 3.

The department may deny or change the terms of a class 2 permit
modification request under paragraphs 1 through 3 of subdivision f
for the following reasons:

(1)
(2)

3)

Modification request is incomplete;

The requested modification does not comply with the
appropriate requirements of chapter 33-24-05 or other
applicable requirements; or

The conditions of the modification fail to protect human health
and the environment.

The permittee may perform any construction associated with a
class 2 permit modification request beginning sixty days after the
submission of the request unless the department establishes a
later date for commencing construction and informs the permittee
in writing before day sixty.

3. Class 3 modifications.

a.

For class 3 modifications listed in appendix | of this section, the
permittee must submit a modification request to the department

that:

(1)

(2)

Describes the exact change to be made to the permit
conditions and supporting documents referenced by the
permit;

Identifies that the modification is a class 3 modification;
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(3) Explains why the modification is needed; and

(4) Provides the applicable information required by section
33-24-06-17 and subsections 2, 3, and 4 of section
33-24-06-19.

The permittee must send a notice of the modification request to all
persons on the facility mailing list maintained by the department
and to the appropriate units of state and local government as
specified in section 33-24-07-06 and must publish this notice in a
major local newspaper of general circulation. This notice must be
mailed and published within seven days before or after the date
of submission of the modification request, and the permittee must
provide to the department evidence of the mailing and publication.
The notice must include:

(1) Announcement of a sixty-day comment period, and a name
and address of a department contact to whom comments
must be sent;

(2) Announcement of the date, time, and place for a public
meeting on the modification request, in accordance with
subdivision d of subsection 3 of section 33-24-06-14;

(3) Name and telephone number of the permittee’s contact
person;

(4) Name and telephone number of a department contact person;

(5) Location where copies of the modification request and any
supporting documents can be viewed and copied; and

(6) The following statement: "The permittee’s compliance history
during the life of the permit being modified is available from
the department contact person.”

The permittee must place a copy of the permit modification request
and supporting documents in a location accessible to the public in
the vicinity of the permitted facility.

The permittee must hold a public meeting no earlier than fifteen
days after the publication of the notice required in subdivision b and
no later than fifteen days before the close of the sixty-day comment
period. The meeting must be held to the extent practicable in the
vicinity of the permitted facility.

The public must be provided at least sixty days to comment on
modification requests. The comment period will begin on the
date the permittee publishes the notice in the local newspaper.
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Comments should be submitted to the department contact
identified in the notice.

After the conclusion of the sixty-day comment period, the
department must grant or deny the permit modification request
according to the permit modification procedures of chapter
33-24-07. In addition, the department must consider and respond
to all significant written comments received during the sixty-day
comment period.

4. Other modifications.

a.

In the case of modifications not explicitly listed in appendix | of this
section, the permittee may submit a class 3 modification request
to the department, or the permittee may request a determination
by the department that the modification should be reviewed and
approved as a class 1 or class 2 modification. If the permittee
requests that the modification be classified as a class 1 or 2
modification, the permittee must provide the department with the
necessary information to support the requested classification.

The department shall make the determination described in
subdivision a as promptly as practicable. In determining the
appropriate class for a specific modification, the department shall
consider the similarity of the modification to other modifications
codified in appendix | and the following criteria:

(1) Class 1 modifications apply to minor changes to keep the
permit current with routine changes to the facility or its
operation. These changes do not substantially alter the
permit conditions or reduce the capacity of the facility to
protect human health or the environment. In the case of
class 1 modifications, the department may require prior
approval.

(2) Class 2 modifications apply to changes that are necessary to
enable a permittee to respond, in a timely manner, to:

(@) Common variations in the types and quantities of the
wastes managed under the facility permit;

(b) Technological advancement; and
(c) Changes necessary to comply with new regulations,
where these changes can be implemented without

substantially changing design specifications or
management practices in the permit.
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(3) Class 3 maodifications substantially alter the facility or its
operation.

5. Temporary authorizations.

a.

C.

Upon request of the permittee, the department may, without prior
public notice and comment, grant the permittee a temporary
authorization in accordance with this section. Temporary
authorizations must have a term of not more than one hundred
eighty days.

Temporary authorizations.
(1) The permittee may request a temporary authorization for:

(@ Any class 2 modification meeting the criteria of
paragraph 2 of subdivision c; and

(b) Any class 3 modification that meets the criteria in
subparagraph a or b of paragraph 2 of subdivision c;
or that meets the criteria in subparagraphs c through e
of paragraph 2 of subdivision ¢ and provides improved
management or treatment of a hazardous waste
already listed in the facility permit.

(2) The temporary authorization request must include:

(&) A description of the activities to be conducted under the
temporary authorization;

(b) An explanation of why the temporary authorization is
necessary; and

(c) Sufficient information to ensure compliance with
chapter 33-24-05 standards.

(3) The permittee must send a notice about the temporary
authorization request to all persons on the facility mailing
list maintained by the department and to appropriate units
of state and local governments as specified in section
33-24-07-06. This notification must be made within seven
days of submission of the authorization request.

The department shall approve or deny the temporary authorization
as quickly as practical. To issue a temporary authorization, the
department must find:

(1) The authorized activities are in compliance with the standards
of chapter 33-24-05.
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(@)

The temporary authorization is necessary to achieve one of
the following objectives before action is likely to be taken on
a modification request:

(@) To facilitate timely implementation of closure or
corrective action activities;

(b) To allow treatment or storage in tanks or containers, or
in containment buildings, in accordance with sections
33-24-05-250 through 33-24-05-299;

(c) To prevent disruption of ongoing waste management
activities;

(d) To enable the permittee to respond to sudden changes
in the types or quantities of the wastes managed under
the facility permit; or

(e) To facilitate other changes to protect human health and
the environment.

A temporary authorization may be issued for one additional term
of up to one hundred eighty days provided that the permittee has
requested a class 2 or 3 permit modification for the activity covered
in the temporary authorization, and:

(1)

(2)

The reissued temporary authorization constitutes the
department’'s decision on a class 2 permit modification
in accordance with subparagraph d of paragraph 1
of subdivision f of subsection 2 or subparagraph d of
paragraph 2; or

The department determines that the reissued temporary
authorization involving a class 3 permit modification request
is warranted to allow the authorized activities to continue
while the modification procedures of subsection 3 are
conducted.

6. Public notice and appeals of permit modification decisions.

a.

The department shall notify persons on the facility mailing list and

appropriate units of state and local government within ten days
of any decision under this section to grant or deny a class 2 or
3 permit modification request. The department shall also notify
such persons within ten days after an automatic authorization for
a class 2 modification goes into effect under paragraph 3 or 5 of
subdivision f of subsection 2.

35



The department’s decision to grant or deny a class 2 or 3 permit
modification request under this section may be appealed under the
permit appeal procedures of section 33-24-07-14.

An automatic authorization that goes into effect under paragraph 3
or 5 of subdivision f of subsection 2 may be appealed under
the permit appeal procedure of section 33-24-07-14; however,
the permittee may continue to conduct the activities pursuant to
the automatic authorization until the appeal has been granted
pursuant to subsection 3 of section 33-24-07-14, notwithstanding
the provisions of subsection 2 of section 33-24-07-11.

7. Newly regulated wastes and units.

a.

The permittee is authorized to continue to manage wastes listed or
identified as hazardous under chapter 33-24-02 or to continue to
manage hazardous waste in units newly regulated as hazardous
waste management units if:

(1) The unit was in existence as a hazardous waste facility with
respect to the newly listed or characterized waste or newly
regulated waste management unit of the effective date of the
final rule listing or identifying the waste, or regulating the unit;

(2) The permittee submits a class 1 modification request on or
before the date on which the waste or unit becomes subject
to the new requirements;

(3) The permittee is in compliance with the applicable standards
of subsection 5 of section 33-24-06-16 and sections
33-24-05-191 through 33-24-05-249, 33-24-05-525 through
33-24-05-549, and 33-24-05-820 through 33-24-05-849;

(4) The permittee also submits a complete class 2 or 3
modification request within one hundred eighty days of
the effective date of the rule listing or identifying the waste
or subjecting the unit to hazardous waste management
standards; and

(5) Inthe case of land disposal units, the permittee certifies that
each such unit is in compliance with all applicable ground
water monitoring and financial responsibility requirements
in subsection 5 of section 33-24-06-16 on the date twelve
months after the effective date of the rule identifying or listing
the waste as hazardous or regulating the unit as a hazardous
waste management unit. If the owner or operator fails to
certify compliance with all these requirements, the owner or
operator will lose authority to operate under this subsection.
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10.

b. New wastes or units added to a facility’s permit under this section
do not constitute expansions for the purpose of the twenty-five
percent capacity expansion limit for class 2 modifications.

Military hazardous waste munitions treatment and disposal. The
permittee is authorized to continue to accept waste military munitions
notwithstanding any permit conditions barring the permittee from
accepting offsite wastes, if:

a. The facility was in existence as a hazardous waste facility, and
the facility was already permitted to handle the waste military
munitions, on the date when the waste military munitions became
subject to hazardous waste regulatory requirements;

b. On or before the date when the waste military munitions become
subject to hazardous waste regulatory requirements, the permittee
submits a class 1 modification request to remove or amend the
permit provision restricting the receipt of offsite waste munitions;
and

C.  The permittee submits a complete class 2 modification request
within one hundred eighty days of the date when the waste
military munitions became subject to hazardous waste regulatory
requirements.

Permit modification list. The department must maintain a list of all
approved permit modifications and must publish a notice once a year in
a statewide newspaper that an updated list is available for review.

Combustion facility changes to meet 40 CFR part 63 maximum
achievable control technology standards. The following procedures
apply to hazardous waste combustion facility permit modifications
requested under appendix | to this section, section L(9).

a. Facility owners or operators must have complied with the
notification of intent to comply (NIC) requirements of 40 CFR
63.1210 that was in effect prior to October 11, 2000 (see 40 CFR
part 63 revised as of July 1, 2000) in order to request a permit
modification under this section.

b. If the department does not approve or deny the requests within

ninety days of receiving it, the request shall be deemed approved.
The department may, at the department’s discretion, extend this
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ninety-day deadline one time for up to thirty days by notifying the
facility owner or operator.

History: Effective January 1, 1984; amended effective December 1, 1988;
December 1, 1991; January 1, 1994; July 1, 1997; December 1, 2003.

General Authority: NDCC 23-20.3-03

Law Implemented: NDCC 23-20.3-03, 23-20.3-04, 23-20.3-05

33-24-06-15. Noncompliance and program reporting by the
department. The department shall submit any reports required under this
section to the environmental protection agency regional administrator. For
purposes of this section only, hazardous waste permittees includes facilities with
operating status defined by subsection 1 of section 33-24-06-16, when appropriate.

1. Quarterly reports. The department shall submit quarterly narrative
reports for major facilities as follows:

a. Format. The report must use the following format:

(1) An alphabetized list by permittee name. When two or more
permittees have the same name, the lowest permit number
must be entered first.

(2) For each entry on a list, include the following information in
the following order:

(@ Name, location, and permit number of the
noncomplying permittee.

(b) A brief description and date of each instance of
noncompliance for that permittee. Instances of
noncompliance may include one or more of the kinds
set forth in subdivision b.

(c) The dates and a brief description of the actions taken
by the department to ensure compliance.

(d) Status of the instances of noncompliance with the date
of the review of the status or the date of resolution.

(e) Any details which tend to explain or mitigate the
instances of noncompliance.

b. Instances of noncompliance to be reported. Any instances of
noncompliance within the following categories must be reported
in successive reports until the noncompliance is reported as
resolved. Once noncompliance is reported as resolved it need not
appear in subsequent reports.
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(1)

(@)

3)

(4)

(5)

Failure to complete construction elements. When the
permittee has failed to complete, by the date specified in
the permit, an element of a compliance schedule involving
either planning for construction, e.g., award of a contract,
preliminary plans, or a construction step, e.g., begin
construction, attain operation level; and the permittee has
not returned to compliance by accomplishing the requirement
of the schedule within thirty days from the date a compliance
schedule is due under the permit.

Modifications to schedules of compliance. When a schedule
of compliance in the permit has been modified under section
